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STATEMENT OF THE CASE 


On wines], 2041, W. LL. Olive, a resident of @iark 
County, State of Nevada, filed his verified Complaint in 
the Eighth Judicial District Court of the State of Nevada, 
in and for the County of Clark, to recover damages in the 
sum of $64,724.08, for his alleged wrongful suspension and 
discharge from the service of the Union Pacifie Railroad 
Company and the Los Angeles & Salt Lake Railroad Com- 
pany, both corporations alleged to be organized and exist- 
ing under and by virtue of the laws of the State of Utah. 

On April 9, 1941, defendants caused said action to be 
removed to the United States District Court for the Dis- 
trict of Nevada, upon the ground that the action was one 
of a civil nature, being an action to recover damages for 
an alleged breach of contract; that the valne of the matter 
in controversy was in exeess of $38,060,000; and that the 
controversy was entirely hetween citizens of different 
peares. (P. R. 13-31). 

Thereafter, the defendants answered the complaint, 
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denying the material allegations thereof, setting up 
estoppel as an affirmative defense, and pleading in bar 
the four year Statute of Limitations. (Sec. 8524, N. C. L. 
1929) (P. R. 31-38.) On February 19, 1945, by stipulation 
of counsel and leave of Court, plaintiff filed an amend- 
ment to his complaint, which, in substance, incorporated 
by reference certain portions of the agreement in writing 
between the Brotherhood of Railway Carmen of America 
and the corporate defendants (P. R. 38-40). The mate- 
rial allegations of this amendment to plaintiff’s complaint 
were denied by defendants in their answer, with the ex- 
ception of the allegation that such agreement had been 
made. (P. R. 41) 

On February 24, 1945, plaintiff moved to strike from 


defendants’ answer, Paragraph III of the Second Defense, 
setting up certain affirmative matter not material here, 


and all of the Third Defense, setting up in bar the four year 
Statute of Limitations. (P. R. 42). The motion was sub- 
mitted to the Court on briefs and oral argument of coun- 
sel, and the Court thereafter made its Order ‘sustaining 
plaintiff’s motion, to which Order defendants duly ex- 
cepted. (P. R. 144 and 147) 

By stipulation of counsel, plaintiff thereafter filed a 
supplement to his complaint, setting forth damages al- 
leged to have accrued since the date of filing of his original 
complaint, as a result of his alleged wrongful discharge. 
(P. R. 12-13) 

On the issues so made, a trial was had by the Court 
sitting with a jury, resulting in a verdict in favor of plain- 
tiff in the sum of $8,675.40 damages, with interest and 
costs. Final judgment was entered thereon on March 26, 
1945. (P. R. 174-175) 

The following day, defendants moved for judgment not- 
withstanding the verdict, or, in the alternative, for a new 
trial. (P. R. 176-179). This motion was submitted on 
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briefs and denied by the Court in a Memorandum Opinion 
dated May 22, 1945, on the ground that a jury question 
had been presented upon conflicting evidence. (P. R. 180- 
181) 

Defendants then noticed the present appeal from the 
final judgement entered in this action on March 26, 1945. 
Notice of appeal was filed on August 20, 1945, and appears 
at page 181 of the Printed Record. A statement of points 
on appeal was duly served and filed, and is ineluded at 
page 184 of the Printed Record. The specific errors as- 
signed will be considered hereafter in connection with the 
discussion of the points involved. - 
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BRIEF STATEMENT OF FACTS AND QUESTIONS 
INVOLVED 


Briefly stated, the questions involved in this appeal, may 
be resolved into two points: 


Point One: Did the trial Court err in holding that 
Appellee’s cause of action was not barred by the four 
year Statute of Limitations, and, accordingly, in sus- 
taining Appellee’s Motion to Strike the Third Defense 
of Appellants’ Answer, setting up the four year 
Statute of Limitations in bar? 


Point Two: Was the verdict in favor of Appellee 
sufficiently supported by the evidence, or was it con- 
trary to the evidence and so plainly excessive as to 
indicate that it had been awarded under the influence 
of passion or prejudice? 


So far as material to the present appeal, the facts upon 
which these questions arise may be summarized as follows: 

Appellee, since May 9, 1925, had been employed by Ap- 
pellant Los Angeles & Salt Lake Railroad Company, an 
interstate carrier by rail, at its yards at Las Vegas, Nevada, 
as a car repairman and car inspector. At a subsequent time, 
Appellant Union Pacific Railroad Company, an interstate 
carrier by rail, succeeded to the interest of Appellant Los 
Angeles & Salt Lake Railroad Company, and took over the 
operation of its rights of way, rolling stock, and other facili- 
ties. Since it is conceded that if there is any liability, it is 
chargeable to Appellant Union Pacific Railroad Company, 
as successor of Appellant Los Angeles & Salt Lake Railroad 
Company (P. R. 44), both corporate Appellants, will here- 
after be referred to as the Railroad or Appellants. 

On November 1, 1934, while the Appellee was so em- 
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ployed, the Railroad and the Brotherhood of Railway 
Carmen of America, a labor organization of which Appellee 
‘was a member and which was the recognized bargaining 
agent for the craft or class to which Appellee belonged, 
entered into an agreement in writing, setting forth the 
rights and duties of the Railroad and its empolyees of 
Appellee’s craft or class collectively with respect to rates 
of pay, rules, and working conditions. A copy of this agree- 
ment is annexed to the amendment to Appellee’s complaint 
as Exhibit ‘‘A’’ and appears, in part, at pages 39-40 of the 
Printed Record. 

The relevant portions of this agreement, set forth in 
haee verba in Paragraph XI of Appellee’s Complaint, at 
Page 7 of the Printed Record, read as follows: 


Rule 37. ‘‘No employee shall be disciplined without 
a fair hearing by a designated officer of the carrier. 
Suspension in proper cases pending a hearing, which 
shall be prompt, shall not be deemed a violation of this 
rule. At a reasonable time prior to the hearing, sueh 
employee shall be apprised of the precise charge 
against him. The employee shall have reasonable oppor- 
tunity to secure the presence of necessary witnesses and 
shall have the right to be there represented by counsel 
of his choosing. If it is found that an employee has been 
unjustly suspended or dismissed from the service, sueh 
employee shall be reinstated with his seniority rights 
unimpaired, and compensated for the wage loss, if any, 
resulting from said suspension or dismissal.’’ 


Rule 38. ‘‘No journeyman mechanie or regular help- 
er who has been in the service of the railroad ninety 
days shall be dismissed for incompeteney, neither shall 
an employee be discharged for any cause without first 
being given an investigation.”’ 
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It is not disputed that on or about February 25, 1934, 
Appellee while employed by the Railroad, and in the course 
of such employment, fell from the top of one of the Appel-- 
lants’ passenger cars, and fractured his left arm. As a 
result of his injuries, it 1s conceded that Appellee was 
physically disabled and unable to perform the duties of a 
car man from the date of his injury until May 25, 1936. 
Appellants’ evidence tends to show that the disability 
continued until a later date, but this is contradicted by 
Appellee’s testimony. It is not disputed, however, that from 
the date of the accident until May 25, 1936, Appellee was 
out of service on leaves of absence authorized by the Rail- 
road at his own written request. It is also conceded that 
on May 4, 1935, the Railroad made a settlement with 
Appellee, paying to Appellee the sum of $5,000.00, and 
that in consideration for this payment, Appellee executed 
a release of all claims for personal injuries, loss of services, 
and medical and other expenses arising from the accident. 

Appellee’s complaint alleges, however, that on May 25, 
1936, Appellee was unlawfully and without cause sus- 
pended from service and remained suspended until August 
20, 1936, at which time Appellee was unlawfully and with- 
out cause dismissed and discharged from the service of 
Railroad (P. R. 7-8). In support of the allegation that 
Appellee’s suspension and subsequent discharge were un- 
lawful and without cause, it is further alleged that Appellee 
was never apprised of the precise charge against him, was 
not given an investigation, was not given a hearing by a 
designated officer of the Railroad, and was not afforded 
an opportunity to secure the presence of witnesses on his 
behalf or the right to be present in person or by counsel in 
connection with the causes for snspension of discharge, all 
presumably in breach of the provisions of Rules 37 and 
38 of the agreement of November 1, 1934, between the 
Brotherhood and the Railroad (P. R. 8-9). The complaint 


— (— 


also alleged, that in pursuance of the terms of the agree- 
ment of November 1, 19384, Appellee was entitled to life- 
time employment with the Railroad, or, in the alternative, 
until he should reach the age of 65 years (P. R. 10). 

Three defenses were set up by Appellants in their An- 
swer. The first defense is 11 the form of a general denial of 
the material allegations of the complaint, and sets up af- 
firmatively that at the time of Appellee’s employment by 
the Railroad, it was mutually agreed, «mong other things, 
that no permanent employment was contracted for and 
that the term of Appellee’s employment was subject. to 
the decision of the Railroad, and that Appellee during his 
employment, would abide by certain rules and regulations 
of the Railroad then in foree or which might thereafter 
be adopted, ineluding the Railroad’s Hospital Department 
Regulations and Rules Governing the Determination of 
Physical Qualifications of Employees (P. R. 22), The see- 
ond defense sets up Appellee’s injury on February 25, 1934, 
alleges his physical disability as a result thereof to per 
form his duties of car man until May 28, 1988, and pleads 
the release above mentioned (P. R. 33-36). The 
third defense sets up in bar Section 8524, Nevada Com- 
piled Laws, 1929, providing a tour year limitation of ae- 
tions upon a contract, obligation, or lability, not founded 
upon an instrument in writing (P. R. 36-38). This defense 
was predicated upon the theory that Appellee’s cause of 
action, if any, was upon his paro] contract of hiring rather 
than upon the subsequent collective bargaining agreement 
of November 1, 1954; that such canse of action, by Ap- 
pellee’s own allegations, acerned on August 20, 1936, or 
more than four years prior to the commencement of the 
present action on March 51, 1941. As already noted, how- 
ever, the portion of the second defense pleading the re- 
lease, and all of the third defense, were stricken from Ap- 
pellant’s Answer on motion of Appellee. 


Cees 


On issues so made, Appellant introduced evidence tend- 
ing to show that Appellee was physically disqualified from 
reinstatement to his duties as car man at least until October 
22, 1937, at which time one of the Railroad Company’s 
doctors found him qualified. Appellants’ evidence also 
tended to show that, on several occasions subsequent to 
this date, and, at all events no later than on October 21, 
1938, the Railroad offered to restore Appellee to his duties 
as car man without prejudice to any claim which Appellee 
might choose to assert for compensation for the period of 
his suspension, but that Appellee declined and refused to 
return to work unless first compensated for wages lost 
during the suspension period. This evidence is contra- 
dicted by Appellee’s own testimony to the effect that, at 
all times after May 25, 1936, he was ready, able, and willing 
to return to work for the Railroad, repeatedly requested 
reinstatement, and offered to go back to work and nego- 
tiate settlement of his claim for wage loss during the sus- 
pension period at a later date, but that the Appellants re- 
fused to reinstate him unless he would first waive his 
claim for such compensation. 

Upon -this evidence, the jury returned a_ ver 
dict in favor of Appellee, in the sum of $8,675.40. The 
sufficiency of the evidenee to sustain this verdict, and 
whether or not the verdict was contrary to the evidence 
will be considered in detail under Point Two of this Brief. 
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POINT ONE 
The United States District Court erred in holding that 
Appellee’s cause of action was not barred by the four year 
Statute of Limitations, and, accordingly in sustaining Ap- 
pellee’s Motion to Srike the Third Defense of Appellants’ 
Answer, setting up the four year Statute of Limitations in 
bar. 


Under this heading, we propose to discuss appellants’ 
first and second assigninents of error, which may be found 
at page 184 of the Printed Reeord. 

It appears from Appellee’s Complaint that his cause of 
action, if any, acerned on the 20th day of Angnst, 1956, the 
day Appellee alleges that he was wrongfully discharged 
or dismissed from Appellants’ service. This action was not 
eommeneed until Mareh 31, 1941, or four years and seven 
months after Appellee’s cause of action aeerned, In the 
third defense, contained in Appellants’ Answer herein, Ap- 
pellants alleged that by reason of the premises Appellee’s 
eause of aetion was barred under Section 8524, Nevada 
Compiled Laws, 1929, the pertinent portion of which reads 
as follows: 


‘* Actions other than those for the reeovevry of real 


‘Within four years: ... 
3. An Action upon a contract, obligation or liahil- 
ity, not founded upon an instrnment in writing.’’ 


The applicability of Section 8524, N. ©. L., 1929, depends 
in turn, upon the constrnetion plaeed by the Court upon 
Appellee’s cause of action. It is Appellants’ position that 
Appellee’s cause of action, if any, is upon his parol eon- 
tract of employment, entered into between Appellee and 
Appellants on May 9, 1925. If this position is eorreet, Ap- 
pellee’s action would obviously be upon a contract ‘Snot 
founded upon an instrument in writing,’’ and snbject to 


Zane 


the bar of the four year Statute of Limitations. Appellee 
contends, however, that he is suing for breach of the written 
agreement entered: into November 1, 1934, between the 
Brotherhood of Railway Carmen of America, of which Ap- 
pellee was then a member, and the Railroad. If Appellee’s 
contention is correct, the action would be governed by the 
six year Statute of Limitations applicable to actions ‘‘npon 
a contract, obligation, or hability, founded upon an instru- 
ment in writing,’’ and would have been timely brought. 
Before we discuss the merits of this question, it is perti- 
nent to point out that this case is before the federal courts 
solely upon the basis of diversity of citizenship of the par- 
ties, and that no question of federal law is involved. Al- 
though Appellants herein are interstate railroads, this is 
not an action brought under the Railway Labor Act, 45 
U. S. C. A., Sections 151 164. to enforce an award of a 
Railroad Adjustment Board, and the two year Statute of 
Limitations provided in the Act for actions of that char- 
acter is consequently not involved. Order of Railroad Tele- 
graphers v. Railway Express Agency, Inc., 321 U. S. 342 
88 L. Ed. 788. See also Burke v. Union P. R. Co., 129 F (2) 
846; Swartz v. So. Buffalo Ry. Co., 44 Fed. Supp. 448. 
The present action is a common law action to recover 
damages for the alleged breach of a contract of employ- 
ment. It is elementary, that this is a question of state law. 
And, it is equally well settled that, under 28 U. 5. C. A., Sec- 
tion 724, commonly known as the Conformity Act, and 28 
U.S. ©. A., Section 725, the Federal Rules of Decision Act, 
in the absence of provisions in the federal statutes expressly 
regulating the matter, the federal courts will be governed 
by the applicable state Statute of Limitations and the con- 
struction placed thereon by the highest court of the state. 
Erie Rd. Co. v. Tompkins, 304 U. S. 64, 182 L. Ed. 1188, 58 
S. Ct. 817, 114 A. L. R. 1487; Moore v. Iinois Central Rail- 
road Company, 312 U. S. 630, 85 L. Ed. 1089, 186 F (2) 412. 
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In the case last cited, to which we shall have occasion to 
advert again hereafter, the specific question involved was 
whether the state Statute of Limitations applicable to oral 
or to written contracts governed, and for failure of the Cir- 
cenit Court of Appeals to follow the ruling of the State Su- 
preme Court on this question, the judgment of the Cireuit 
Court of Appeals was reversed by the Supreme Court of 
the United States. 

So far as we have been able to ascertain, there has never 
been a specific adjudication of the Supreme Court of Ne- 
vada as to whether a common law action for damages for 
wrongful discharge is an action upon the parol contract of 
hiring establishing the employer-employee relationship 
(and therefore subject to the four year Statute of Limita- 
tions) or upon a subsequently executed agreement hetween 
‘the employer and a union of which the Appellee is a mem- 
ber regulating the terms of that employment, violation of 
which terms is alleged to make the discharge wrongful. 
In the absence of sneh adjndication, we submit that it is 
open to this Court, in reviewing the decision of the District 
Court upon this question, to make the determination for 
itself. Moore v. Illinois Central Railroad Company, 312 
TS. 630, 85 L. Ed. 1089, 136 F 2nd 412, supra. 

Let us state at the outset that we do not question the 
validity of collective bargaining agreements in general, 
nor of the agreement of November 1, 1954, in particular, 
nor do we doubt that in an appropriate case such agree- 
ments may be enforeed by the individual employees who 
are members of the contracting union and who, by express 
or implied ratification of snech agreement have become en- 
titled to assert rights thereunder. Rentschler v. Missouri 
Pacific Rd. Co., (1934, Neb.) 126 Neb, 493, 253 N. W. 694, 95 
A. L. R. 1; Yazoo & M. V. R. Co. v. Webb, (1933, C. C. 
A. 5th), 64 F (2d) 902. But, it is our position that an em- 
ployee who, by ratification or adoption, has incorporated 
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the terms of the collective bargaining agreement between 
his union and his employer into his own individual con- 
tract of employment, which in the instant ease antedates 
the collective bargaining agreement by nearly ten years, in 
suing for damages for alleged breach of such terms is 
suing upon his individual contract of employment and not 
upon the collective bargaining agreement. Illinois Central 
Railroad v. Moore (1940, C. C. A. 5th) 112 F (2d) 959, re- 
hearing denied Aug. 8, 1940, reversed on other grounds in 
Moore v. [Illinois Central Railroad Company, (1941) 312 
U.S. 630, 85 L. Ed. 1089, 186 F (2) 412. 

The place of collective bargaining agreements in the law 
of contracts has been mooted by more than one court in 
recent years, since the growth of labor organizations and 
the widespread acceptance of the practice of collective bar- 
gaining have repeatedly crowded this question upon judi- 
cial dockets. The traditional view of such agreements is 
stated by Commons & Andrews, in their Principles of Labor 
Legislation, 1920 Edition, at page 18, as follows. 


‘““The so-called ‘contract’ which a trade union makes 
with an employer or employers’ association is merely 
a ‘gentlemen’s agreement,’ a mutual understanding, 
not enforecable against anybody. It is an understand- 
ing that, when the real labor contract is made between 
the individual employer and the individual employee, 
it shall be mae according to the terms prevional 
agreed upon.’ 


From this initial concept, many courts have evolved 
the doctrine that. the collective bargaining agreement, 
though a valid and enforceable contract. as between the 
employer and the union, and though precluding by its very 
existence inconsistent individual contracts, is still not the 
equivalent of the individual contract of employment, but 
is simply the standard of reference used by the individual 
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employee and the emplover in entering into the contract 
of hiring. This appears to be the view of the Supreme 
Court of the United States as expressed in the two recent 
eases of J. I. Case Co. v. N. L. RB. B., (1944) 321 U.S. 332, 
SS L. Ed. 762, and Order of Railroad Telegraphers v. Rail- 
way Express Agency (1944), 321 U.S. 342, 88 L. Ed. 788, 
which we shall disenss more fully hereafter. 

Under this view, the only material difference between 
the older and the more modern authorities, is that the lat- 
ter are more liberal in finding cirenmstances amounting 
to ratification or adoption by the individual employee of 
the terms of the collective bargaining agreement and the 
incorporation thereof into his individual contraet of em- 
ployment. Rentschler v. Missouri Pacific Rd. Co., supra; 
Yazoo & M. V. R. Co. v. Webb, supra. Thus in the Webb 
ease, exemplifying the modern view on this subjeet, in hold- 
ing that a collective bargaining agreement, purporting to 
establish terms of employment for all employees of the 
eraft or class whether or not meinbers of the union, could be 
construed as having been adopted by a colored employee 
not eligible for membership in the union, merely by reason 
of the faet that he was working under it, the Cirenit Court 
of Appeals clearly enunciated the essential duality of the 
collective bargaining agreement on the one hand, and the 
individual contract of hiring on the other. We quote from 
its opinion, commencing at page 908 of 64 I 2d: 


“An agreement upon wages and working conditions 
between the managers of an industry and its em- 
ployees, whether made in an atmosphere of peace or 
under the stress of strike or lockout resembles in many 
ways atreaty.... But in itself it can varely be a subject 
of court action beenuse it is ineomplete. It establishes 
no concrete contract between employer and employee. 
No one is bound thereby to serve, and the employer is 
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not bound to hire any particular person. It is only an 
agreement as to the terms on which contracts of em- 
ployment may be satisfactorily made and carried out. 
It is a mutual genera! offer to be closed by specific ac- 
ceptances. When negotiated by representatives of an 
organization it is called collective bargaining, but ordi- 
narily the laws of the organization, which constitute 
the authority of the representatives to act, do not re- 
quire the individual members to serve under it, but 

- only that if they serve they will do so under its terms 
and will join in maintaining them as applied to others. 
When the agreement is published by the managers, it 
becomes until abrogated the rule of that industry and 
any individual who thereafter continues in its employ- 
ment or takes new employment takes on the terms 
thereby fixed. Ordinarily, as in this case, there is 
no period fixed for the hirings and they are at the 
will of the parties, the employer having the right to 
discharge at any time and the employee having the 
right to quit. But the employment though indefinite 
as to time is a relationship while it lasts, and is sub- 
ject to the conditions fixed in the working agreement 
for the industry.”’ 


The Webb case was cited with approval, and almost 
identical language was used to express the relationship 
between the collective bargaining agreement and the in- 
dividual contract of employment in the Rentschler case, 
supra, a well-considered opinion reviewing many of the 
authorities on this subject. In that case, the mere taking of 
employment with knowledge of the terms of the collective 
bargaining agreement was held sufficient evidence of rati- 
fication to constitute an acceptance by the employee of 
what had theretofore been merely ‘‘a mutual general offer’’ 
and to enable the employee to maintain action against the 
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employer for damages for his discharge un violation of the 
seniority provisions of the agreement. 


Tf a collective barganing agreement between a labor 
union and an employer, in and of itself, created contrac- 
tual relations between the members of the unien and the 
employer, it would necessarily follow that where the eol- 
lective bargaining agreement is tor a fixed term the em- 
ployees covered thereby would also hold their employment 
for a fixed term. But it has been settled by numerous ce- 
cisions that such is not the case, and that the general rule 
(stated in 39 C. J., Sec. 18 b) that a hiring for an indefinite 
term is presumed to be at will also applies to emplovees cov- 
ered by a collective bargaining agreement for a fixed term. 
“‘Tt is well settled,’’ says Teller, ‘‘that a collective bargain- 
ing agreement, though for a fixed term, does not, im the 
absence of any other provision, obhgate the employer to 
continue in his employ the employees covered by the agree- 
ment, for the duration thereof. The at-will nature of the 
employment is not changed by the fixed term of the col- 
lective bargaining agreement.’’ Teller: Labor Disputes and 
Collective Bargaining, Vol I, page 504, par. 168, footnote 
95. This doctrine is supported by the following authorities: 
Amelotte v. Jacob Dold Packing Co., (1940) 173 Mise. 477, 
17 NYS 2d 929, affirmed without opimion in (1940) 260 App. 
Div. 984, 24 NYS 2d 134; Hudson v. Cincinnati etc. Ry. Co., 
152 Ky. 711, 1548. W. 47, 46 LRA (NS) 184, Ann Cas 1915 
B 98; Louisville etc. R. Co. v. Bryant, (1956) 263 Ky. 578, 
92 SW 2d 749; St. Louis etc. Ry. Co. v. Matthews, (1897) 64 
Ark. 398, 42S. W. 902; Lambert v. Ga. Power Co., (1936), 
181 Ga. 621, 183 S. B. 814; Cross Mountain Coal Co. v. Ault, 
(1928) 157 Tenn. 461, 9 S. W. 2d 692; Swart v. Huston, 
(1941) Kans. 117 P. 2d 576. All of these eases recognize the 
dual nature of employment under collective contracts, or 
what might appropriately be ealled the ‘‘two contracts 
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doctrine.’’ In the last cited case, the distinction between the 
collective bargaining agreement and individual contracts 
of hiring made pursuant to its terms is stated in the fol- 
lowing language, appearing at page 578: 


‘*But a collective bargain between an employer of 
labor and a labor union does not ordinarily constitute 
a contract of employment between the employer and 
any individual member of the union, He and his em- 
ployer make their own contract impliedly at least if 
not expressly. The collective bargain between employer 
and union outlines the general conditions under which 
the business shall be conducted in respect to wages, 
hours of labor, working conditions, and matters inci- 
dental thereto. Ordinarily the collective bargain does 
not make of itself a contract of employment between A 
as an employer and B as workman which either can 
enforce, or which will furnish the basis for an action 
for damages if it is breached. This is settled textbook 
doctrine. Thus in the article on Labor, 16 R. C. L. 425, 
it is said: ‘It has been pointed out that the ordinary 
function of a labor union is to induce employers to es- 
tablish usages in respect to wages and working con- 
ditions which are fair, reasonable and human, leaving 
to each of its members to determine for itself whether 
and for what time he will contract with reference to 
such usages. It has therefore been decided that a labor 
union, in contracting with an employer with respect 
to wages and conditions of service for a specified pe- 
riod of time, does not establish contracts between its 
individual members and the employer, a breach of 
which will sustain actions by the individuals.’ 

‘‘Supporting this statement of law are Hudson v. Cin- 
cinnati, N. 0. & T. P. Ry. Co., 152 Ky. 711, 154 8. W. 
75, 45 LRA (N. S.) 184, Ann. Cas. 1915 B, 98; Piercy v. 
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Louisville & N. RB. Co., 198 Ky. £77, 248 S. W. 1042, 33 
A. L. R. 322 and annotation; Southern Ry. Co. v. Mor- 
ris, 210 Ala. 463, 98 So. 387; Panhandle & 8S. F. Ry. Co. 
v. Wilson, (Tex. Civ. App.) 55 8S. W. (2d) 216; Kesseil 
v. Great Northern Ry. Co., (D. C.) 51 F. (2d) 304...” 


That a collective bargnining agreement between a labor 
union and an emplover does not, in and of itself. create 
individual contracts of employment between the employer 
and the union members is further illustrated by the case of 
Harper v. Local Union No. 520, I. B. of BE. W. (1982, Tex. 
Civ. App.) 48 8. W. 2d 1083, where a labor union songht to 
enjoin violation by an emplover of a provision in the col- 
lective bargaining agreement wherein the latter had agreed 
to employ none but union members in good standing. De- 
fendant contended that since the collective bargaming 
aereement constitutes a contract for personal services. 
which defendant could not have enforced by injunction, 
injunction should not he at the suit of the union, for laek 
of mutuality of remedy, Holding the suit maintainable, 
the Court said at page 1041: 


‘‘Appellants’ second proposition that mjunetion will 
not lie at the suit of the union because the contract is 
one for personal service, which could not be compelled 
by injunction, and therefore as to that remedy 11 1s 
lacking in mutuality, is supported by decisions in sev- 
eral jurisdictions. We have reached the conclusion, 
however, that the contract in its collective aspect is 
not one for personal service. In so far as it may inure 
to the benefit of the individual members of the union, 
it Goes not purport to bind the employers to employ 
any particular workman, or to continue in business; 
nor does it purport to bind any particular workman to 
work for appellant, or in fact to continue a member of 
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the union, or in the particular line of employment. It 
does bind the employers however, to its several terms if 
they continue in the business, and it becomes a part of 
the contract of each member of the union on entering 
the employment of appellant. The right of discharge 
for any valid reason is not affected by the contract on 
the one hand; and the right to leave the employment 
for any valid reason is likewise not affected on the 
OlMeT 3 ae 2 

These examples of what we have called the ‘‘duality’’ of 
collective bargaining agreemeuts or the ‘‘two contracts 
doctrine’’ could be multiplied. But we think it unneces- 
sary to try the patience of the court with further quotations 
from cases dealing with this question in general, since we 
believe that the specific question of whether an action for 
damages for wrongful discharge is to be governed by the 
Statute of Limitations applicable to the parol contract of 
hiring or by the Statute of Limitations applicable to the 
written collective bargaining agreement, violation of 
which is alleged to make the discharge wrongful, has been 
determined in a persuasive opinion by the 5th Circuit 
Court of Appeals in Illinois Central Rd. Co. v. Moore (1940), 
112 F. 2d 959, rehearing denied Aug. 8, 1940. On its facets, 
this case is almost on all fours with the case at bar. Con- 
sequently, we feel that it merits review in some detail. 

It appears that prior to 1926, the Plaintiff, a member of 
the Switchmen’s Union of North America, which had a 
collective labor agreement with the Alabama & Vicksburg 
Ry. Co., was working as a switchman for the railroad. In 
1926, Defendant Railroad took over the Alabama & Vicks- 
burg Ry. Co., expressly assuming performance of the col- 
lective labor agreement. In the course of the consolidation 
of the two roads, plaintiff’s number on the new seniority 
roster was moved from the 37th to the 52nd place, resulting 
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in partial unemployment. Plaintiff, claiming to be entitled 
to seniority under the old roster established under the 
Switechmen’s Union contract, brought an action against the 
railroad for damages caused by the partial unemployment. 
In this litigation, reported in Moore v. Yazoo & Miss. Valley 
R. R. Oo., 176 Miss. 65, 166 So. 395, plaintiff was unsnecess- 
inl, 

Plaintiff, not unlike Appellee in the instant ease, 
then took a year’s sick leave, but, upon report- 
me “bac 10 work at .tle expiration of this pe 
riod, was discharged as an unsatisfactory employee. 
At his own request, plaintiff was given a hearing 
at which various reasons for his discharge were assigned, 
but, as the jury later found, the real reason for the dis- 
charge was the action which plaintiff had brought under 
the Switelmen’s Union contract. From this hearing, plain- 
tiff appealed to the General Manager, but, instead of ap- 
pearing at the appointed time, brought an aetion in the 
State court to recover damages for his discharge, alleging 
that at the time of his discharge he was a member of the 
Brotherhood of Railroad Trainmen, which, sinee 1924, had 
had a colleetive bargaining agreement with defendant, 
providing, among other things, that no emplovee should be 
discharged without just eanse. 

Defendant’s special pleas, including the bar of the three 
year Statute of Limitations applicable to unwritten con- 
tracts, were held good on demurrer in the trial court, but, 
on appeal, the State Supreme Court reversed and remanded 
the ecanse, holding that the Statute of Limitations appliea- 
ble to written contracts governed. Moore v. Illinois Central 
Rd, Co., 180 Miss. 276, 176 So. 593. Plaintiff then amended 
his complaint to claim damages in excess of #5,000.00, and 
the cause was removed to the United States District Court 
on the basis of diversity of citizenship. The District Judge, 
considering himself bound under the doctrine of Erie Rd. 
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Co. v. Tompkins, 304 U.S. 64, 82 L. Ed. 1188, 58 S. Ct. 817, 114 
ALR 1487, by the decision of the State Supreme Court, 
resolved all questions of law in favor of the plaintiff. On 
appeal, however, the Circuit Court of Appeals for the 5th 
Circuit ruled the doctrine of the Tompkins case inapplica- 
ble, and, reconsidering the merits, held squarely that an 
employee who brings action for damages for wrongful dis- 
charge sues upon his parol contract of hiring and not upon 
the written collective bargaining agreement between his 
union and the employer regulating the conditions of dis- 
charge, and that, in consequence, the Statute of Limitations 
applicable to parol contracts is controlling. In reaching this 
conclusion, the Circuit Court said at page 964: 


‘We are unable to agree that a single employee suing 
on his contract of employment to enforce his individual 
right to recover pay or for damages for discharge sues 
directly upon the collective agreement as a complete 
contract made for his benefit. See Yazoo & Miss. Valley 
Ry. Co. v. Sideboard, 161 Miss. 4, 133 So. 669. The fed- 
eral statutes above referred to speak of the collective 
agreement as ‘an agreement concerning rates of pay, 
rules, and working conditions,’ (45 U.S. C. A. par. 152 
(1) (6), but the individual’s contract is referred to as 
‘the contract of employment between the carrier and 
each employee.’ (45 U.S. C. A. par. 152 (8)). The collec- 
tive agreement may contain a contract between the 
union and the carrier, as for an open or closed 
shop, collection of union dues, and the like, 
but it is not itself a contract of employment. 
It binds no one to serve the carrier and. 
binds the carrier to hire no. particular per- 
son. It is only a basis agreed upon as mutually satis- 
factory for making contracts of employment .The con- 
tracts of employment arise when individual men 
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present themselves, are examined touching their 
knowledge of the railroad rules and other things, and 
stand the required physical examinations, and are sev- 
erally accepted as employees. Or they arise tacitly 
when old employees, after the publication of the collec- 
tive agreement, continue to work. ... When the col- 
lective agreement, tacitly or expressly, is taken as sup- 
plying any or all of the terms of the service of a particu- 
lar employee, it still is not the contract, but only a 
standard to which the parties have referred in making 
their parol contract. Such is the view deliberately 
adopted by this court in a case where a single employee 
was asserting a right to the pay fixed in the collective 
agreement, where we held the employee, though unoet a 
member of the Union which made the agreement, was 
employed under its terms. Yazoo & Miss. Valley Rd. 
Co. v. Webb, (5th Cir.) 64 F. (2d) 902. A similar view is 
mamtained both in WKentueky and in Tennessee, where 
the contract before us also operates. Hudson vs. Cin- 
cinmativetemRy. Co., 152 Ky. 711, 154 S. W. 47,45 1. fh. 
A.N.S., 184, Ann. Cas. 1915 B, 98; Cross Mountain Coal 
Co. v. Ault, 157 Tenn. 461, 9S. W. (2d) 692. A reeent 
well considered case in which all the authorities are 
reviewed is Rentschler v. Missouri Pac. R. R. Co, 126 
Neb. 493, 253 N. W. 694, 95 A. L. R. 1. In it the Webb 
ease was cited with approval and its holdings adopted. 
See also Gary v. Central of Georgia Ry., 37 Ga. Appl. 
744, 141 §. E. 819; Id. 44 Ga. App. 120, 123, 160 S. E. 
716. The collective agreement as such is made, de- 
fended and changed by the union, but the rights of 
each employee under it are his own, and he may waive 
or assert them himself, as he sees fit. Piercy v. Louis- 
ville GN. R. R. Co., 198 Ky. 477, 248 8S. W. 1042, 83 
poeme 322, 

‘‘It follows clearly that when an individual employee 
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sues for damages for a breach of his contract of employ- 
ment because of a discharge contrary to the collective 
agreement, as Moore does; or because he was not paid 
the wages fixed in the collective agreement, as Webb 
did (Yazoo & Miss. Valley R. R. Co. v. Webb, supra), 
he is not suing on the written collective agreement, but 
upon his parol contract of hiring, which adopted those 
terms of the collective agreement which are applicable 
to him. Moore’s contract of employment in 1933 would 
not be established by merely proving this written col- 
lective agreement made in 1924 by a union to which he 
did not belong and with a railroad for which he did 
not work.... 

‘Fis contract of employment standing thus, and no 
federal statute providing any linitation, we think the 
pleaded State statute of three years may apply: ‘Ac- 
tions ... on any unwritten contract, express or im- 
pled, shall be commenced: within three years next 
after the cause of such action accrued, and not after.’ 
Mississippi Code, Sec. 2299. It is well settled that a con- 
tract is unwritten if the contract itself cannot be 
proven wholly by writings. (87 C. J., Limitations, Sec- 
tion 86.) ‘If there is any break in the chain of the 
writings and such break has to be supplied by parol 
testimony, then the three years‘ statute applies and not 
the six years’... Any break in the writing or writings 
which is material and provable only by parol brings 
the three years’ statute into operation.’ City of Hat- 
tiesburg v. Cobb. Bros. Const, Co., 174 Miss. 20, 163 So. 
676, 678. It is not apparent from the petition that 
Moore’s contract of employment is wholly provable in 
writing, and the plea of the three year statute should 
not have been stricken on demurrer.’’ 


We believe that this decision of the Cireuit Court of Ap- 


peals for the 5th Cireuit states the law correctly, and, in 
fact, reaches the only conclusion whieh ean logieally be 
reached under the ‘‘two contracts doctrine,’’ which, as we 
have already pointed out, is setiled doctrine in numerous 
jurisdictions. It is true, that this decision was reversed by 
the United States Supreme Court in Moore v. Illinois Cen- 
tral Railroad Company, (1941) 312 U. S. 630, 85 L. Ed. 
1089, 186 ¥ (2d) 412, but, as we have already noted, the 
sele ground of reversal was that the question of the applica- 
ble state Statute of Limitations having been passed upon. by 
the State Supreme Court in an earlier phase of the litiga- 
tion, under the Rules of Decision Act (28 U.S.C. A. 
725) and the rule of Erie Rd. Co. v. Tompkins, supra, the 
Cireuit Court was bound by the decision of the State 
Supreme Court on this question. The reasoning of the 
Cireuit Court, however, was m1 no way impnened, and, on 
the contrary, in the most recent pronouncement of the 
United States Supreme Court on this subject, J. I. Case Co. 
v. National Labor Relations Board, (1944), 321 U. S. 332, 
88 L. Ed. 762, the ‘‘two contracts doctrine’’ was reaffirmed 
in the following language, commencing at page 766: 


‘Contract in labor law is a term the implications of 
which must be determined from the connection in 
which it appears. Collective bargaining between em- 
ployer and the representatives of a unit, usually a union, 
results in an accord as to terms which will govern hir- 
ing and work and pay in that unit. The result is not, 
however, a contraet of employment except in rare 
cases; no one has a job by reason of it and no obligation 
to any individual ordinarily comes into existence from 
it alone. The negotiations between union and manage- 
ment result in what often has been called a trade agree- 
ment, rather than a contract of employment. Without 
pushing the analogy too far, the agreement inay be 
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likened to the tariffs established by a carrier, to stand- 
ard provisions prescribed by supervising authorities 
for insurance policies, or to utility schedules of rates 
and rules for service, which do not of themselves estab- 
lish any relationships but which do govern the terms 
of the shipper or insurer or customer relationship 
whenever and with whomever it may be established. 
Indeed, in some European countries, contrary to Amer- 
ican practice, the terms of a collectively negotiated 
trade agreement are submitted to a government depart- 
ment and if approved become a governmental regula- 
tion ruling employment in the unit. 

‘‘After the collective trade agreement is made, the 
individuals who shall benefit by it are identified by 
individual hirings. The employer, except as restricted 
by the collective agreement itself and except that he 
must engage in no unfair labor practice or diserimina- 
tion, is free to select those he will employ or discharge. 
But the terms of the employment already have been 
traded out. There is little left to individual agreement 
except the act of hiring. This hiring may be by writing 
or by word of mouth or may be implied from conduct. 
In the sense of contracts of hiring, individual con- 
tracts between the employer and employee are not for- 
bidden, but indeed are necessitated by the collective 
bargaining procedure. 

‘“‘But, however engaged, an employee becomes 
entitled by virtue of the Labor Relations Act 
somewhat as a third party beneficiary to all 
benefits of the collective trade agreement, even 
if on his own he would yield to less favor- 
able terms. The individual hiring contract is subsidi- 
ary to the terms of the trade agreement and may not 
waive any of its benefits, any more than a shipper can 
contract away the benefit of filed tariffs, the insurer 
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the benefit of standard provisions, or the utility ens- 
tomer the benefit of legally established rates.’’ 


This statement of the relation of individual contracts of 
employment to collective bargaining agreements was ex- 
pressly approved by the United States Supreme Court in 
Order of Railroad Telegraphers v. Railway Express Agency, 
Inc. (1944) ,821 U.S. 342, 88 L. Ed. 788. 

Applyimg this reasoning to the case at bar, we have a 
parol contract of hiring made between the Appellee and 
the Railroad nearly ten vears before the negotiation of 
the collective bargaining agreement, at a time when, for all 
that appears, Appellee was neither a member of the 
Brotherhood nor was the Brotherhood the authorized bar- 
gaining agent for the Railroad’s employees. Granting, for 
the sake of argument, that when the collective bargaining 
agreement was made in 1954, Appellee, by econtinuing in 
his employment, tacitly ratified the agreement and adopted 
its terms, we are still nnable to see how Appellee’s parol 
eontract of hiring in 1925 conld be established by proof of 
the written collective bargaining agreement of 1934, which 
undoubtedly sets up the wage rates and working conditions 
of the industry, but creates no individual contracts of per- 
sonal employment. 

This being the case, Appellee’s contract of employment, 
that is, the agreement of the Appellee to serve, and the 
agreement of the Railroad to accept his services as its em- 
ployee, is not provable by a writing. Only the extrinsic in- 
eidents of the relationship so created, that is, the rate of 
compensation, the honrs of labor, and the conditions of 
employment (inelnding the rules relative to suspension and 
discharge) are provable by a writing. But it is well estab- 
lished that a contract partly oral and partly in writing, is 
in legal effect, an oral contract, an action on which is 
governed, as to the period of limitation, by the Statute, 
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governing verbal contracts generally. 37 C. J. 763, Sec. 96, 
note 18; 34 Am. Jur. 76, Sec. 92, note 19. And it has been 
said that ‘‘the statutory description of an action as ‘founded 
on an instrument in writing’ or equivalent phrase refers 
to contracts, obligations, or liabilities growing, not remotely 
or ultimately, but immediately, out of written instruments’”’ 
See 37 C. J. 756, Section 86, note 46. This rule has also been 
enunciated by the Supreme Court of Nevada, construing 
Section 8524, N. C. L., 1929, in the case of Stephens et al v. 
McCormack (1928, Nev.) 263 P. 774. Citing with approval 
the California case of Chipman v. Morrill, 20 Cal. 130, 136, 
decided under a statute worded almost identically with 
Section 8524 N. C. L., 1929, the Supreme Court said at page 
776 of its opinion: 


‘The construction which appellant seeks to have us place 
or the words, ‘founded upon an instrument in writing,’ 
was rejected, and we think correctly, in the foregoing de- 
cision. The court said: 

‘The question is whether the present action is, in the 
meaning of the statute ‘founded upon an instrument 
of writing.’’ Our conclusion is that this is not thus 
founded, that the statute by the language in question 
refers to contracts, obligations, or liabilities resting in, 
or growing out of written instruments, not remotely 
or ultimately, but immediately; that is, to such con- 
tracts, obligations, or liabilities as arise from instru- 
ments of writing executed by the parties who are 
sought to be charged in favor of those who seek to 
enforce the contracts, obligations, or liabilities. The 
construction would be the same if the word ‘‘founded”’ 
were omitted, and the statute read, ‘‘upon any contract, 
obligation, or liability upon an instrument of writing’’.’ 

‘Appellants attack this construction and claim that the 
word ‘founded’ is read out of the statute. They say this is 
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possible, effect must be given to every word of an act. To 
this it is sufficient to say that we cannot perceive how the 
word ‘founded’ in any way qualifies the meaning of the 
word ‘upon’ as used in the statute. 

“‘TIn McCarthy v. Water Co., 111 Cal. 328, 48 P. 956, it 
was said: 

‘But a cause of action is not upon a contract founded 
upon an instrument in writing, within the meaning of 
the Code, merely because it is in some way remotely or 
indirectly connected with such an instrument, or be- 
cause the instrument would be a link in the chain of 
evidence establishing the cause of action. In order to be 
founded wpon an instrument in writing, the instrument 
must itself contain a contract to do the thing for the 
nonperformanee of which the action is bronght.’ 

“These constructions of a stutue the same as ours, ex- 
cept as to the time of limitation, were approved in Thomas 
v. Pacific Beach Co., 115 Cal. 136, 46 P. 899.7? 

Similar views of the proper construction to be placed 
upon Statutes of Limitations for causes of action ‘founded 
on an instrument in writing have been expressed in Som- 
mer v, Nakdimen (C. C. A. Ark. 1938), 97 F. (2) 715; Pond 
Creek Mill & Elevator Co. v. Clark (C. C. A. Illinois, 1921), 
270 F. 482; Societe Nouvelle d’Armament v. Barnaby, 246 
F 68, 158 C. C. A. 294; Pickering v. Leiberman (D. C. Del. 
1890),.41 F. 876; Frishmuth v. Farmers’ Loan & Trust Co., 
107 F. 169, 46 ©. C. A. 222; Boggs Oil & Drilling Co. v. Hel- 
merich & Payne, 67 P. (2) 579, 145 Kans. 747; Petty & Rid- 
dle, Inc. v. Lunt; 138 P.-(2) 648; Bracklein v. Realty In- 
Surance Co., 80 P. (2) 471, 95 Utah 490, rehearing denied, 
82 P. (2) 561, 95 Utah 506; Manuel v. Hicks Iron Works, 14 
eee 7000216 Cal. 459, 

It follows from what has been said that Appellee’s parol 
contract of employment, made in 1925, as distinguished 
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from the extrinsic incidents of that employment set forth 
in the collective bargaining agreement of 1934, is to be 
deemed a contract ‘‘not founded upon an instrument in 
writing’’ and therefore governed by the four rather than the 
six year Statute of Limitations. Section 8524 N. C. L., 1929. 
This must necessarily be so for any or all of the following 
reasons: First, the contract of hiring creating the empolyer- 
employee relationship, in and of itself was admittedly 
either a verbal contract or one implied in fact, and conse- 
quently not provable by a written instrument. Second, even 
though the extrinsic incidents of the employer-employee 
relationship created by the written agreement of 1934 are 
provable by a written instrument, the most that can be said 
is that the contract of hiring is therefore partly provable 
by a writing and partly by parol, and it is settled doctrine 
that for purposes of the Statute of Limitations such a con- 
tract is governed by the Statute applicable to verbal con- 
tracts. Third, the mere fact that the written agreement of 
1934, in the words of the McCarthy case, supra, ‘‘ would be 
a link in the chain of evidence establishing the cause of ac- 
tion’’ would not be enough to sustain the position that Ap- 
pellee’s cause of action is ‘‘founded upon an instrument in 
writing.”’ 

It may be argued, however, that the very wrong of which 
Appellee complains consists of the alleged violation by the 
Railroad of one of the extrinsic incidents of the employment 
which is ascertainable from the written collective bargain- 
ing agreement. Appellee alleges, for example, that his sus- 
pension and discharge were wrongful in that the Railroad 
did not follow the procedures prescribed in Rules 37 and 
38 of the agreement, quoted above, setting up certain safe- 
guards relative to the disciplining of employees. If such al- 
leged violation were the sole basis of Appellee’s cause of 
action, there might be something to be said for this point 
of view. But Appellee claims much more for his cause of 
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action. In Paragraph XXI of his complaint, he alleges that 
under the agreement of November 1, 1934, he was entitled 
to employment for life, or, in the alternative, until he should 
reach the age of 65, and in the snbsequent portions of the 
same paragraph alleges damages based upon the theory of 
such permanent employment. Since an examination of the 
agreement of November 1, 1934, set forth in haee verba as 
Fixhibit ‘‘A’’ to Appellee’s Complaint, does not reveal an 
express provision for permanent employment, such provi- 
sion, if it exists at all, must be imported into the contract 
by reason of custom or nsage. And this, indeed, has been 
Appellee’s position throughout these proceedings. For ex- 
ample, in his ‘‘Points and Authorities Accompanying Pre- 
Trial Statement,’’ Appellee says: 


‘The contract, in view of all the circumstances, was 
w contract for permanent employment or for life (or 
until Plaintiff should be entitled to retirement under 
the provisions of the Railroad Retirement Act, Sees. 
228-A, 228-S, 45 U.S. C. A.), subject to the right of dis- 
charge for cause after a full hearing under the provi- 
sions of Rule 37. 

‘‘Contracts of employment will be construed in view 
of well-established customs of the trade to which it 
relates. 39 C. J. 41. 

‘In the case of railroad employees it is enstomary 
for a man to continue his employment throughout his 
life or until he is qualified to retire under the provi- 
sions of the Railroad Retirement Act and undoubtedly 
the contract in question was made with these consid- 
erations in view.’’ 


On the merits of these contentions, it is sufficient to state 
that where a custom is relied upon to attach incidents to a 
contract of employment, or to any contract for that matter, 
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it is necessary to plead and prove not only the custom itself 
but all the essential elements which go to make the custom 
valid and binding as between the parties, such as knowledge 
of the custom on the part of the person to be charged at the 
time of entering into the contract, or facts showing that 
the custom was so well known that knowledge is to be pre- 
sumed. 25 C. J. S. 125, Section 32 (b), Notes 13 and 14. 
These essential elements cannot be proved under the general 
issne. Cudahy Packing Co. v. Narzisenfeld (CCA, NY) 3 F. 
(2d) 567. In having failed to plead or prove such custom or 
the elements prerequisite to its incorporation into the con- 
tract, Appellee could not possibly recover damages upon 
the theory of a permanent or lifetime employment. Never- 
theless, Appellee’s error in having failed to properly plead 
these matters, does not alter the fact that Appellee’s entire 
cause of action was predicated upon the theory of a perma- 
nent or lifetime employment. This is clearly shown by Ap- 
pellee’s theory of damages. Since such permanent or life- 
time employment could only have been shown, if at all, 
under proper pleadings, by introducing evidence extrinsic 
to the written agreement of November 1, 1934, we return to 
the proposition that where evidence aliunde must be used to 
show the existence of the obligation itself, as distinguished 
from the details of the obligation, the action is subject to 
the Statute of Limitations applicable to oral contracts. See 
129 A. L. R. 603, at 613 and particularly Homire v Stratton 
& T. Co, (1914) 157 Ky. 822, 164 SW 67. The obligation to 
which we refer, of course, is the alleged obligation of 
appellants to employ appellee for life or until he should 
be entitled to retirement under the provisions of the Rail- 
road Retirement Act, subject to the right of discharge for 
cause after a full hearing under the provisions of the agree- 
ment of November 1, 19384. 

We conclude that appellee’s action for damages for 
his alleged wrongful suspension and discharge was gov- 
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erned by the four year Statute of Limitations applicable to 
contracts ‘‘not founded upon an instrument in writing”’ 
and that it was reversible error for the District Court to 
sustain Appellee’s motion to strike from Appellants’ 
Answer the Third Defense, setting up Section 8524 N. C. L., 
1929, in bar. 
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POINT TWO 
The verdict for appellee is not supported by the evi- 
dence, is contrary to the evidence, and so plainly excessive 
in the amount of damages awarded as to indicate that it 
was influenced by passion or prejudice. 


Under this heading, we propose to discuss, appellants’ 
fourth, fifth, and sixth assignments of error. (P. R. 184.) 

Appellee was awarded a verdict fixing his damages at 
$8,675.40 for time lost by Appellee by reason of his 
suspension from the service of the Railroad and for his 
discharge from such service in alleged violation of his con- 
tract of employment. 

The evidence shows that Appellee was out of service at 
his own written request for leave of absence from the time 
of his injury in February, 1934, until May 25, 1936, the 
date upon which his last leave of absence expired. 
(P. R. 61-69). The evidence also shows that in three sue- 
cessive medical examinations conducted on May 21, July 
25, and August 4, 1936, respectively, Appellee was found 
by the Railroad’s doctors to be physically incapable, due 
to his injury, of performing his duties as car man ‘‘with 
safety to himself and others,’’ (P. R. 94-97, 105-107). As 
a result, on October 20, 1936, he was notified that he had 
been ‘‘disqualified from returning to work as car man.’’ 
(P. R. 60). It further appears that Appellee was not passed 
or approved by the Appellants’ medical department until 
October 22, 1937, at which time one of the Railroad’s 
doctors found him physically qualified for ‘‘live track 
duty.’’ (P. R. 52). 

Since Appellee was not physically capable of resuming 
his duties until after October 22, 1937, his suspension 
from May 25, 1936, until that date must be considered 
justified under Appellants’ ‘‘Rules Governing the Deter- 
mination of Physical Qualifications of Employees,’’ which 
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were shown to be one of the conditions of employment ot 
each of the employees of Appellants’ operating depart- 
ment. (P. R. 105-104). 

The prineipal point at issue, however, is whether or not 
the evidence shows that Appellants offered, in good faith, 
to return Appellee to work withont prejudice, either on, 
or at some time prior to October 31, 1958. The uneontra- 
dicted testimony of Appellants’ witness, J. W. Burnett, who 
at that time was General Superimtendent of Motive Power 
for the Railroad and represented the Railroad in negotia- 
tions with Mr. Thomas J. Eney, Appellee’s agent and 
representative, relative to Appellee’s reinstatement, was 
that some time prior to October 31, 1938, he had offered 
Mr. Eney to permit Appellee to return to work withont 
prejudice to Appellee’s claim for eompensation for the 
time he had lost np nntil the time of this offer. We quote 
from Mr. Burnett’s tesfimony, appearing at page 115 of the 
Printed Record: 

“*). Prior to that time, Mr. Burnett, von did make 
an offer to Mr. Einey io return Mr. Olive to work pro- 
viding he would waive his baek time, did you not? 

‘“‘A. Prior to that time I told Mr. Eney that he 
could go to work if and when he was approved by the 
medical department and Mr. Fney advised me that he 
wanted baek pay and in those eases we eAn’t settle 
any back pay arguments at the time we authorize a 
man to go to work. That is for later consideration and 

_ we couldn’t even talk to Mr. Eney about back pay to 

’ Mr, Olive until he went back to work and appealed his 


back pay with the organization set up to handle such 
matters. ’’ 


This testimony is substantiated by two letters from Mr: 
| Eney to Mr. Burnett, dated July 26. 1938 and October 21, 
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1938, respectively, appearing at pages 1138 to 115 of the 
Printed Record, we read as follows: 


‘*J. W. Burnett, July 26, 1938 
Gen. Supt. M. P. & M., 
Omaha, Nebraska. 
Dear Sir: 

‘In reply to your letter of July 12, with reference to 
the case of W. L. Olive, Carman at Las Vegas, Nevada. 

‘‘Wish to state that the Executive Board of the 
B. RB. C. of A., on the Union Pacific System in Ogden, 
Utah, on June 5, 1938, requested me to negotiate 
return to service W. L. Olive pending settlement of 
his claim for compensation from May, 1935, up until 
the time he was returned to service. 

‘‘As per your previous letter which you stated that 
you would have Olive re-examined and if physically 
fit he would resume his service as Car Inspector at 
Las Vegas. Wish to inform you that Mr. Olive refuses 
to accept this settlement; therefore in accordance with 
the wishes of the Executive Board, I placed the com- 
plete file in the hands of the General President of the 
B. R. C. of A., Felix H. Knight, Kansas City, for final 
disposition. I will advise you that you may receive 
copy of the reply when I hear from him concerning 
this case. 

‘Very truly yours, 
‘“‘THOS. J. ENEY, 
‘‘General Chairman J. P. B.”’ 
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Paid. Buriett, October 21, 1938 
Gen. Supt. M. P. & M., 
Omaha, Nebraska. 
Dear Sir: 

‘This is m reply to your letter of October 22, File 
No. 011-122-2, received ut this office October 27, in 
which you refer to conference in connection with the 
‘ease of W. L. Olive, Carman at Las Vegas, Nevada. 

‘‘You state that you are agreeable to returning Mr. 
Olive to service and that you will not assume any 
responsibility for Mr. Qlive’s failure to return to 
service since October, 1937. 

‘If, as Mr. Olive requests, you will return him to 
service with compensation from May, 1935, up until 
the present time, he is agreeable to return to service. 
As you have refused this, he has been so notified and 
it is within his jurisdiction to determine his own 
responsibility. 

‘*As stated before in conference, | have turned the 
file over to the General President, F. A. Kmght, upon 
request of the Executive Board of the Joint Protective 
Board of the Carmen. 

“Very truly yours, 
“(Signed) THOS. J. ENEY, 
*““Coneral Chairman ie.” 


It will be noted that these letters are from Appellee’s 
representative, admittedly authorized to represent Appel- 
lee in negotiations with the Railroad relative to Appel- 
lee’s reinstatement. (P. R. 144). From the first letter, it is 
unmistakable that Mr. Burneit offered to restore Appellee 
to service provided he could pass a physical examination. 
and that Appellee refused to acquiesce in this arrangement. 
From the second letter, it is apparent that Mr. Burnett had 
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offered to return Appellee to service and therefore dis- 
claimed responsibility for Appellee’s failure to return to 
service since October, 1937, the first date at which Appellee 
had been declared physically qualified by a Railroad 


doctor. It is also clear that Appellee refused to so return to 
service unless first compensated for time lost since May, 


1935, which would include the period between May, 1935 
and October, 1937, during which he was physically dis- 
qualified from working for the Railroad. 

It is true that it is not entirely clear from these letters 
that Mr. Burnett had made his offer without prejudice to 
subsequent consideration and settlement of Appellee’s 


claim for compensation for time lost subseqnent to May, 
1935. But the letters are capable of such inference, and that 


was the substance of Mr. Burnett’s testimony, which is 
further fortified by the admissions on this score of Mr. 
Eney, who, it will be remembered was Appellee’s author- 
ized representative in these negotiations. 

Mr. Eny testified that he had discussed Appellee’s case 
with Mr. Burnett on three occasions. (P. R. 119). At page 
121 of the Printed Record, Mr. Eney testified as follows: 


‘“‘Q. And accepted employment, you say? 

‘‘A. I say he was to return to accept his employ- 
ment at Las Vegas. That was my understanding with 
the management. 

‘The Court: Do you know why he didn’t? 

‘A. Well, I would say—he was concerned about 
the adjustment of the time that was involved, the 
compensation involved of him being out of employ- 
ment at the time. 

‘“‘The Court: Well, was there anything said between 
you and Mr. Burnett to the effect that he was not to 
receive the compensation for time off? 

‘*A. ‘Well, I made demands on the company, my 
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letter states there, from 1935, However, they wouldn’t 
accept that but they did agree that he could return to 
service and we could subsequently go in and determine 
how much the value of the time lost would be. 

‘The Court: Did Mr. Olive refuse to proceed with 
that? 

‘CA. He evidently did. He isn’t working. 


At page 125 of the Printed Reeord, Mi. Kney testified 
as follows: 


‘fA. It begins to come to my memory now from the 
receipt of that telegram, that we held a conference on 
the subject of returning him to service and it was 
agreed with the management that we would put him 
back, pending the suit of his. I tell yon the reason why, 
too. The organization, the committee board appealed 
over that statement and it was referred to them in the 
session and continuation in Ogden, Utah, and I was 
instructed to take the case up with the management 
further and get him back to employment and snbse- 
quently later take up the question of compensation. 

“‘The Court: And did you do that? 

“A. Yes, I wrote a letter to Mr. Burnett to that 
effect. I believe he read the letter. 

‘<The Court: Did the company then offer to do that? 

‘‘A, They were agreeable for him to go back to 
work and discuss it later.’’ 


And, again, on Re-Cross Examination, Mr. Knev em- 
phatically reaffirmed his preceding statements in the fol- 
lowing language: ‘‘No, he didn’t have to go to work and 
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| Waive anything. He could have gone to work and then re- 
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quested compensation after he returned to service.’’ 

Accordingly then, it appears from the evidence that after 
Appellants had offered to take the Appellee back without 
prejudice to his claim, Appellee refused to return unless 
he was first compensated for time lost from May, 1935. 

Prior to the trial of this action, the Appellants served 
upon tle Appellee and filed herein a Request for Admis- 
sion of Facts, and among the facts requested to be admitted 
were, ‘‘III. That at all times between November 1, 1934, 
and December 31, 1938, one Thomas J. Eney was General 
Chairman of Brotherhood Railway Carmen of America,’’ 
and ‘‘IV. That before the commencement of this action, 
Plaintiff’s case for his claimed unlawful suspension from 
service and discharge from service, by the Defendants, 
was, at Plaintiff’s request and pursuant to Rule 35 of 
Agreement dated November 1, 1934, marked Exhibit ‘A?’ 
and made a part of Plaintiff’s Complaint, taken to the 
Foreman, General Foreman, and Master Mechanic, each in 
their respective order, by the authorized local Committee 
of said Brotherhood Railway Carmen of America, which 
Committee was also known as and ealled ‘Local Protective 
Board of Brotherhood Railway Carmen of America,’ and 
that said L. R. Jarrett, W. L. Thurmond, and Thomas J. 
Eney, were respectively, the representatives of said local 
Committee.’’ (P. R. 142-143). 

These requested facts were admitted, except that Appel- 
lee qualified his admission by alleging in his Response that 
‘this claim was not given an investigation by the said 
General Foreman or Master Mechanic nor was he given any 
hearing whatsoever or at all.’’ (P. R. 144). However, 
Appellee admitted that he had placed his case in the hands 
of the Local Committee and that Mr. Eney was the repre- 
sentative of the Local Committee, and, ipso facto, the agent 
of Appellee in his negotiations regarding this matter. Rule 
30 of the Agreement between the Railroad Companies and 
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the Brotherhood (Exhibit ‘‘A’’ attached to Amendment to 
Paragraph X of Appellee’s Complaint, P. R. 39) pro- 
vides that such grievances shall be taken to the designated 
officials of the Railroad by the authorized Local Committee 
or its representative; and it is admitted that Thomas J. 
Eney was the representative of the Local Committee. 

It is a well established principle of Jaw that the principal 
is bound by the aets of his agent performed within the 
scope of his authority, and that knowledge of, or notice to, 
an agent is binding upon his principal so far as it concerns 
the business condueted through the agent even though the 
agent does not in fact inform his prineipal thereof. 
3 C. J. S. 194, Par. 262. Consequently, the Railroad’s offer 
to restore Appellee to service without prejndice to his claim 
for compensation, made to Appellee’s agent, Mr. Kney, was 
binding upon the Appellee, even though this offer was 
never communicated to hnn by Mr. Eney. 

It should be noted that there is not one iota of evidence 
in the record showing that Appellee ever was discharged by 
Appellants except Appellee’s own testimony that the note 
of October 20, 1936, informing him that he had been ‘‘dis- 
qualified from returning to work as a car man,’’ consti- 
tuted his discharge. (P. R. 75). And it has been shown 
already that this notice was simply the end product of three 
successive physical examinations in which Appellee had 
been found physically unable to resume his duties as ear 
man ‘‘with safety to himself and others.’’ It is also appar- 
ent from the record that the physical ineapacity continued 
until October, 1937, when Appellee was first qualified by 
one of the Railroad’s doctors. That he did not return to 
work thereafter is attributable solely to the unwarranted 
demand made by Appellee to be ompensated ‘for wage 

losses during the period of his physical disqualifieation, a 
demand with which appellant was not bound to comply. 
| Williams vs. Maryland Glass Corporation, 134 Md. 320 


106 A 755. 

But, assuming for the sake of argument, that Appellee, 
as he claims, was improperly suspended on May 25, 1936, 
and wrongfully discharged on October 26, 1936, it is Appel- 
lant’s position that when their unconditional offer to 
reinstate Appellee in his former position was made to his 
agent, Mr. Eney, on, or some time prior to October, 1938, 
Appellee was bound to accept the offer and return to his 
employment, and, having failed to do so, is not entitled to 
recover damages for time lost subsequent to October, 1938. 
Dary v. The Caroline Miller (1888, D. C.) 36 Fed. 507; Ryan 
v. Mineral County High School Dist. (1915) 27 Colo., App. 
63, 146 Pac. 792; Rottlesberger v. Hanley (1912) 155 Iowa 
638, 136 N. W. 776; Hussey v. Holoway (1914) 217 Mass., 
100, 104 N. EB. 471; Flickema v. Henry Kraker Co. (1930) 
252 Mich., 406, 233 N. W. 362; 72 A. L. R. 1047; Birdsong v. 
Ellis (1884) 62 Miss., 418; Squire v. Wright (1876) 1 Mo. 
App. 172; Price v. Davis (1915 187 Mo., App. 1, 173 8S. W. 
64; Bigelow v. American Forcite Powder Mfg. Co, (1886) 
39 Hun. 599; Levin v. Standard Fashion Co. (1890) 16 Daly 
404, 11 N. Y. Supp. 706; Connell v. Averill (1896) 8 App. 
Div. 524, 40 N. Y. Supp. 855; Heiferman v. Greenhut Cloak 
Co. (1913) 143 N. Y. Supp. 411 (reversed in 1913) 83 Misc. 
435, 145 N. Y. Supp. 142, which was later reversed: without 
opinion and original order of trial court reinstated (1914) 
163 App. Div. 939, 148 N. Y. Supp. 1119; Stockman v. Slater 
Bros. Cloak & Suit Co. (1920) 182 N. Y. Supp. 815; Lemoine 
v. Alkan (1916) 33 Philippine 162;. Best v. Hermanos 
(1918) 37 Philippine 491; Texas Benev. Assoc., v. Bell 
(1887) 3 Tex. App. Civ. Cas. at? 335. See Annotation 
72 A. L. R. 1049 at 1054. 

If Appellants are correct in this contention, then the 
verdict for Appellee in the sum of $8,675.40 is plainly 
excessive and contrary to the evidence. According to his: 
own testimony, at the time Appellee last worked for the 
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Railroad, he was receiving a wage of $6.72 per day and 
working five days per week; so that his annual earnings 
must have totaled something less than $1800.00 per year. 
(P. R. 72). During the time of Appellee’s suspension from 
his employment with the Railroad, he admittedly earned 
$900.00 per vear in other employments. (P. R. 83). Under 
the instruetions of the Court, the amount of damages to 
which Appellee would be entitled, if any, would be the 
difference between the amount he could have earned, had 
he remained in the Railroad serviee, and the amount he 
earned at other work during the time of his suspension, or 
a sum not in excess of $900.00 per vear. Judging by the 
amount of their verdict, the jnry must have figured that 
Appellee was out of service unlawfully for a period of at 
least nine and one-half vears, whieh, even assunune that 
his unlawful suspension commenced in May, 1936, was to 
allow damages for loss of wages until November, 1945, But 
we have alveady invited the attention of the Court to evi: 
dence showing first, that Appellee was properly suspended 
at least until October 22, 1937, due to his physieal disquali- 
fication, and, second, that Appellants offered nneonditional 
reinstatement to the Appellee not later than Oetober 21, 
1938, and probably some time hefore that. 

Under these circumstances, we submit, the largest sum 
that the jury could properly have assessed against Appel- 
lants would have been for wages lost by Appellee through 
unlawful suspension from October, 1937, to October, 1938, 
or $900.00. It is said in 25 C. J. &. 994, Damages, Par. 200: 
“Where the amount of the recovery, if any, in an action 
for breach of contract is a mere matter of computation, if 
is obvious that a verdict in excess of the sum ascertained hy 


such computation cannot stand.’’ And the rule is stated 


thus in 15 American Jurisprudence 660, Par. 230: «A 
verdict in an action on a contract may be set aside as exees- 
sive where the law recognizes some fixed rules and prin- 
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ciples in measuring the damages from which it may be 
known that there is an error in the verdict. Otherwise 
stated, where a fixed standard or seale exists by which the 
damages may be calculated, the jury will not be permitted 
to depart therefrom. So, a verdict will be set aside where a 
ealeulation shows that the amount allowed is in excess of 
the damages proved or where there is no evidence whatever 
of a particular item of damages allowed.’’ And it has been 
held that the true test for determining whether a verdiet 
had been influenced by passion or prejudice is to compare 
the amount awarded with the evidence relied upon to 
support the award. Gladstone v. Fortier, 70 P. (2d) 255, 22 
Cal. App. (2) 1; Day v. General Petroleum Corporation, 89 
P. (2d) 718, 32 Cal. App. (2d) 220. 

Applying these principles to the case at bar, we believe 
it is too self-evident to require further exposition that the 
verdict is not only excessive and entirely unsupported by 
the evidence, but is also contrary to the evidence, and that 
the judgment based thereon should be reversed. 

All underscoring in this brief has been our own. 

Respectfully submitted, 
LEO A. McNAMEH, 
FRANK McNAMEEH, JR., 
Attorneys for Appellants. 


